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QUESTION PRESENTED 

The question presented is whether a Government em¬ 
ployee who, while maintaining a home in Connecticut in 
which his wife and daughters resided, established his resi¬ 
dence in the District of Columbia while residing therein 
with his mother, and while so residing purchased an auto¬ 
mobile in the District of Columbia, and thereafter regis¬ 
tered said automobile in Connecticut and paid sales tax 
thereon to said State, is exempt from excise tax imposed by 
Act of Congress on original certificates of title to motor 
vehicles issued in the District of Columbia when he applies 
to the District of Columbia Government for a certificate of 
title to said automobile. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 12162 

District of Columbia, Petitioner, 


v. 

G. G. Fleming, Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the District 
of Columbia Tax Court holding that an excise tax was er¬ 
roneously assessed and collected from respondent and au¬ 
thorizing a refund thereof (App. 6). The tax was paid 
on March 2, 1953 (App. 2, 4). On April 15, 1953, respond¬ 
ent appealed to the Tax Court (App. 1). The decision of 
the Tax Court was entered January 27, 1954 (App. 1). 
The petition for review by this Court was filed February 25, 
1954 (App. 1). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Sections 3 and 4, Title IX, of the District of 
Columbia Revenue Act of 1937, as added by the Act of May 
16, 1938 (52 Stat. 371, c. 223; Secs. 47-2403 and 47-2404, 
D. C. Code 1951), as amended by authority of Sec. 303, Title 


1 
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HE of the District of Columbia Revenue Act of 1949, 63 
Stat. 128, c. 146 (Sec. 40-603-1, D. C. Code 1951). 

STATEMENT OF THE CASE 

Respondent is a resident of the District of Columbia 
(App. 3, Finding 1). On August 24, 1951, the respondent 
bought an automobile in the District of Columbia. On 
that day the respondent was a government employee and 
had been such for about one and one-half years, during 
which time he resided with his mother in the District of Co¬ 
lumbia (App. 4, Finding 3). 

At the time the automobile was bought in the District, 
respondent maintained a home in Hartford, Conn., where 
his wife and two daughters resided. Respondent visited his 
family there about once every two weeks on weekends. 
(App. 4, Finding 3.) Respondent drove the automobile to 
Hartford where it remained until his wife came to the Dis¬ 
trict in September, 1952. The automobile was registered 
in Connecticut and a sales tax was paid to that state with 
respect to it. (App. 4, Finding 4.) 

On March 2, 1953, respondent applied to the District of 
Columbia for a certificate of title to the aforesaid auto¬ 
mobile which was issued upon payment of an excise tax 
(App. 4, Finding 5). Respondent appealed to the Tax 
Court seeking a refund of the tax upon the following alleged 
error (App. 2): 

“4. The assessment of tax is based upon the 
following error: No recognition of the fact that 
an excise tax had already been paid by the peti¬ 
tioner in the State of Connecticut.” 

Although the Tax Court’s governing statute 1 specifically 
requires the Court to “make separate findings of fact and 
conclusions of law”, the Court made no separate conclu¬ 
sions of law. The Court made findings of fact and wrote 
an opinion in which no reference whatsoever, or conclusion 

* Act of May 16, 1938, 52 Stat. 370, c. 223; See. 47-2403. D. C. Code 1951. 
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of law, was made as to the error alleged in respondent’s 
appeal (App. 4, 5). The Court came to the conclusion, con¬ 
trary to its findings of fact that respondent was a resident 
of the District and was residing in the District at the time 
the automobile involved was purchased, that since respond¬ 
ent acquired the automobile prior to coming into the Dis¬ 
trict and establishing his residence here the tax was er¬ 
roneously assessed under a provision of law, infra, which 
exempts non-residents from^he tax if their motor vehicles 
are purchased prior to coming into the District and estab¬ 
lishing or maintaining residences in the District. (App. 5.) 

STATUTES INVOLVED 

Title III of the District of Columbia Revenue Act of 1949, 
63 Stat. 128, ch. 146 (Sec. 40-603 (j), D. C. Code, 1951): 

“Section 301. An Act known as the ‘District of 
Columbia Traffic Act, 1925’, approved March 3, 
1925, as amended, is hereby further amended by 
adding to section 6 thereof the following subsec¬ 
tion : 

“(j) In addition to the fees and charges levied 
under other provisions of this Act, there is hereby 
levied and imposed an excise tax for the issuance 
of every original certificate of title for a motor ve¬ 
hicle or trailer in the District, * * * at the rate of 2 
per centum of the fair market value of such motor 
vehicle or trailer at the time such certificate is is¬ 
sued, as determined by the Assessor of the District 
of Columbia or his duly authorized representatives. 

As used in this section, the term ‘original certifi¬ 
cate of title’ shall mean the first certificate of title 
issued by the District of Columbia for any partic¬ 
ular motor vehicle or trailer. * * # The issuance of 
certificates of title for the following motor vehicles 
and trailers shall be exempt from the tax imposed 
by this subsection: i 
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“ (2) Motor vehicles and trailers purchased or 
acquired by non-residents prior to coming into the 
District of Columbia and establishing or maintain¬ 
ing residences in the District. 

STATEMENT OF POINTS 

The District of Columbia Tax Court erred in determining 
that the issuance of a certificate of title to the respondent 
for the motor vehicle involved was exempt from an excise 
tax. 

SUMMARY OF ARGUMENT 

In previously decided cases wherein taxpayers sought exemp¬ 
tion from the identical tax the Tax Court held that there was no 
provision of law authorizing such exemption. It is firmly estab¬ 
lished in law that exemptions from taxation are strictly con¬ 
strued, and no claim of exemption can be sustained unless within 
the express letter of the statute. 

The Tax Court, contrary to law, ignored its governing statute 
requiring it to make conclusions of law, ignored the issue raised 
in the taxpayer’s appeal, and exempted the taxpayer upon an en¬ 
tirely different theory. However, even if the Tax Court’s errone¬ 
ous procedure, conclusion and decision are considered, the tax¬ 
payer is not entitled to exemption from the tax. The taxpayer 
was a resident of the District when he purchased the automobile 
concerned in the District, which residence he had established ap¬ 
proximately one and one-half years prior thereto. The tax Court’s 
conclusion and decision, therefore, are not in accordance with the 
facts or applicable law and should be reversed. 

ARGUMENT 

Respondent is not entided to exemption from the excise 

tax involved. 

In two previously decided cases wherein the petitioners 
appealed to the Tax Court and sought refunds of an excise 
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tax paid to the District based upon the same ground as 
alleged in this case the Court held that there was no provi¬ 
sion of law authorizing the exemption claimed. These 
cases are not reported; therefore, certified copies have been 
obtained and lodged with the Clerk of this Court. The late 
Honorable Lawrence Koenigsberger, in Duchez v. District 
of Columbia, D. C. B. T. A. Dkt. No. 1268, decided Septem¬ 
ber 2, 1951, stated: 

“The tax was imposed under Title III of the 
District of Columbia Revenue Act of 1949. There 
is no provision of law conferring exemption from 
the excise tax merely because a like tax has pre¬ 
viously been paid in a State on the same motor 
vehicle. Accordingly, the decision must be against 
petitioner.” 

The present Judge of the Tax Court stated in Tlughes v. 
District of Columbia, D. C. T. C. Dkt. 1399, decided Novem¬ 
ber 23, 1953, the following: I 

“The petitioner bases its claim upon the follow¬ 
ing error, namely, that ‘the tax should not have 
been assessed as the tax had previously been paid 
at the time of purchase of automobile \ * # * 

“There must always appear definite legislative 
authority and the burden is always upon the tax- ; 
payer to show that there is such basis. The tax¬ 
payer has failed to do so in this case, * * V’ 

The Supreme Court of the United States stated in Ford 
v. Delta & Fine Land Co., 164 U. S. 662, 666, 41 L. Ed. 590, 
592: 

“It is abundantly established by the decisions of j 
this as of other courts that exemptions from taxa¬ 
tion are to be strictly construed, and that no claim 
of exemption can be sustained unless within the 
express letter of the necessary scope of the exempt¬ 
ing clause. * * * (citing) # 


To the same effect see Chicago Theological Seminary v. Il¬ 
linois, 188 U. S. 662,672,47 L. Ed. 641, 648, where the Court 
stated: 

“The rule is that in claims for exemption from 
taxation under legislative authority, the exemption 
must be plainly and unmistakably granted; it can¬ 
not exist by implication only; a doubt is fatal to 
the claim.” 

This doctrine seems to be well-settled in the District of 
Columbia. Hebrew Home for the Aged v. District of Co¬ 
lumbia, 79 U. S. App. D. C. 64, 142 F. 2d 573; Combined 
Congregations of the District of Columbia v. Dent, 78 U. S. 
App. D. C. 254, 140 F. 2d 9; Washington Chapter of the 

American Institute of Banking v. District of Columbia, _ 

U. S. App. D. C_, 203 F. 2d 68. 

The Tax Court not only failed to comply with its govern¬ 
ing statute requiring it to make conclusions of law, but 
ignored completely the error assigned in the appeal. It 
seems clear from the foregoing that if the Tax Court had 
made a conclusion of law, as required, with respect to error 
assigned in the appeal it would have necessarily followed 
that respondent would have been denied a refund of the 
tax involved. Furthermore, in ignoring the issue raised 
by the appeal and exempting respondent from the tax upon 
an entirely different theory, the Tax Court violated well- 
established principles laid down by it and this Court. In 
Federal Services Finance Corp. v. District of Columbia, 67 
Wash. Law Rep. 397, decided in 1938 shortly after the 
Board of Tax Appeals for the District of Columbia (now 
the District of Columbia Tax Court) was created, it was 
stated (p. 399): 

“* * * The board is of the opinion that it can 
consider the errors assigned in the petition only. 
Title IX of the District of Columbia Revenue Act 
of 1937, as amended, which creates this board, is 
substantially similar to the statutes establishing *•' 
the Federal Board of Tax Appeals. The rules of 


procedure of this board are drawn along the same 
lines as the rules of procedure of the federal board. 

It has been held repeatedly by the federal courts 
that the federal board’s jurisdiction is limited to 
the issues raised by the pleadings.” 

Very recently, in the case of The National Bank of Wash¬ 
ington, etc., v. District of Columbia (1949), 85 U. S. App. 
D. C. 187, 176 F. 2d 62, this Court stated: 

“Two other questions are raised here concern- ' 
ing penalties and interest. They were not made 
before the Board, so we shall not consider them. 

It is essential that the administrative remedy be 
fully availed of and exhausted before resort to judi¬ 
cial review. Definite issues of fact and law should 
be raised before the Board so that it may have 
an opportunity to decide them; otherwise the sta¬ 
tutory functions of the Board are frustrated.” 

In light of the foregoing it seems crystal clear that re¬ 
spondent did not establish and could not have established 
that he was exempt from the excise tax here involved, and 
that the Tax Court clearly erred in holding that respondent 
■was exempt from the tax. 

Even if the Tax Court’s erroneous procedure, conclusion 
and decision are considered, the respondent is not entitled 
to exemption from the tax. The statute involved, supra, 
imposes an excise tax for the issuance of every original 
certificate of title for a motor vehicle in the District but 
exempts from the tax motor vehicles “purchased or ac¬ 
quired by non-residents prior to coming into the District of 
Columbia and establishing or maintaining residences in the 
District.” This exemption provision was construed for the 
first time by the Tax Court in District of Columbia v. Mc- 
Fall (No. 10703 in this Court), 88 U. S. App. 217, 188 F. 
2d 991, as to which the Tax Court stated in material part 
(No. 10703, App. 11): 
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“• • • j n y * ew 0 £ ^he O b v i ous purpose of Titles 

II and HI to avoid encouragement of purchases 
out of the District by persons whose normal market 
would be in the District, namely, persons actually 
living in the District, as distinguished from per¬ 
sons who might be domiciled therein but actually 
living hundreds or even thousands of miles away, 
it seems clear that the words non-residents and 
residences as used in Title III have reference to 
actual abiding place, rather than domicile.” 

The taxpayer in that case had alleged as error that he was 
not at the time of purchase of the automobile either a “ legal 
or actual resident of the District” (No. 10703, App. 2). The 
Tax Court held that, under its interpretation quoted above,. 
the question whether the taxpayer was domiciled in the Dis¬ 
trict or not at the time of his purchase of the autmobile, 
was irrelevant (No. 10703, App. 11). In our brief in that 
case we stated (p. 15): 

“We agree with the Board’s view that the words 
‘non-residents’ and ‘residences’, as used in Title 

III of the statute involved, have reference to an 
actual abiding place rather than domicile (App. 

11). See, e.g., Fink v. Katz, 68 A. 2d 813.” 

In the present case the respondent had an actual abiding 
place in the District when he purchased the autmobile in 
question, which abiding place he had established approxi¬ 
mately one and one-half years prior thereto. Consequently, 
under the Tax Court’s findings of fact in these respects the 
claim of exemption should have been denied by the Tax 
Court since that Court’s conclusion and decision are not in 
accordance with the facts or law applicable to this case. It 
is a fundamental premise of our system of law that the 
courts administer justice not according to the personal 
notions of the judge but according to law. Gold Seal Co. v. 
Weeks , U. S. App. D. C , 209 F. 2d 802, S08. . 


* 
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CONCLUSION 

The Tax Court’s decision should be reversed. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C 
George F. Donnella, 

Assistant Corporation Counsel, D. C 
Attorneys for Petitioner, 

District Building, 

Washington, D. C. 
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1 DISTRICT OF COLUMBIA TAX COURT 
Fleming, G. G., Petitioner, 

; 

vs. ' 

District or Columbia, Respondent. 

' Docket No. 1386 

• • * • • • 

1953 DOCKET 

Date Proceedings Memorandum 

Apr. 15 Pet. filed. TP., notified. AA., and CC., served. Ex¬ 
cise $22.50 

Apr 29 Mot to dismiss Petitioner notified to reply by 
. May 7. 

May 12 Order Denying mot to dismiss—Hearings set for 
May 25. All parties notified. 

May 25. Hearing—Donnella for District. Placed on Res. 
Cal. pending Decision Carter Docket No. 1370 in Court 
of Appeals. 

1954 

Jan 6 Hearing set for Jan 20. TP., CC., & AA., served. 

Jan 20 Hearing—Donnella for District. 

Jan 27 Finding of Fact, Opinion and Decision. Refund— 
All parties served. 

Feb. 25 Petition for Review, Statement of Points and 
Designation of Record filed by District. 

• • • • • • 
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2 PETITION 

The above-named petitioner appeals from an assessment 
of taxes against him, and avers as follows: 

1. The petitioner is George G. Fleming with residence 
at 3051 Idaho Avenue, N.W., Washington, D. C. 

2. The tax in controversy is a Department of Vehicles 
and Traffic excise tax for 1953, in the amount of $22.50. 

3. The notice of assessment was dated March 2, 1953, as 
will appear from the copy thereof hereto attached as Ex¬ 
hibit “A”. The tax was paid by Mary C. Fleming, wife 
of petitioner, under protest in writing on Exhibit “A” 
on March 2, 1953. 

4. The assessment of tax is based upon the following 
error: No recognition of the fact that an excise tax had 
already been paid by the petitioner in the State of Con¬ 
necticut. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

a. A 2-door Ford sedan purchased from Hill & Sand¬ 
ers, in Washington, D. C., on August 28, 1951, by 
petitioner and was driven by him immediately to his 
home in Hartford, Conn. 

b. An excise tax on this Ford was paid to the Connect¬ 
icut Department of Motor Vehicles. Note: Petition¬ 
er’s duplicate slip with date of payment and amount 
is now held by the District of Columbia Department 
of Vehicles and Traffic. 

c. Said car was delivered by petitioner to his wife, 
Mary C. Fleming, who kept car in Connecticut until 
August 31, 1953. 

d. Petitioner brought car to the District of Columbia 
on August 31, 1952 when his residence was estab¬ 
lished here. 

e. In compliance with regulations Mary C. Fleming 
secured District of Columbia license tags on March 
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2, 1953, but made written protest of District of Co¬ 
lumbia excise tax at that time. 

WHEREFORE, the petitioner prays that this court may 
hear the proceeding, and refund the excise tax in the 
amount of $22.50. 

/s/G. G. Fleming 
Petitioner 

3051 Idaho Ave., N.W., Washington, D. C. 

• ••••• 


FINDINGS OF FACT AND OPINION 


The petitioner herein appeals from the assessment of an 
excise tax imposed upon the issuance of a certificate of title 
to an automobile owned by him. He claims that this tax 
was invalid because he purchased the car before he came 
into the District of Columbia and established a residence 
herein. 


Findings of Fact 

(1) The petitioner is a resident of the District of Co¬ 
lumbia residing at the present time at 3520—39th Street, 
Northwest, Washington, D. C. 

(2) The petitioner is the owner of an automobile de¬ 
scribed as a Ford -1951, Model Bl, Motor No. HICS 145752, 
Body Type, Custom Tudor, Black, Ford Motor Code No. 
70 BAD 20H5514. Such automobile was purchased by 
the petitioner on August 24, 1951, from Hill & Tibbitts, 
Inc., of Washington, D. C. On the invoice the address of 
the petitioner is given as 181 Girard Avenue, Hartford, 
Connecticut, and in the assignment of the automobile to the 
petitioner the same address is given. 


i 
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(3) On August 24,1951, and for seven years prior there¬ 
to the petitioner maintained a home at 181 Girard Avenue, 
Hartford, Connecticut. On August 24, 1951, the petitioner 
was employed as a civilian in the Navy Ordnance Branch 
of the Navy Department and had been such for approxi¬ 
mately one and one-half years, during which time he re¬ 
sided with his mother, who had a home in the District of 
Columbia, and his wife and two daughters remained in 

Hartford and maintained the home there and the 
6 petitioner would return home on weekends approxi¬ 
mately every second w-eek. In September, 1952, pe¬ 
titioner’s wife came to Washington and she and the peti¬ 
tioner lived at the home of petitioner’s mother for about 
two months and then obtained an apartment at 3051 Idaho 
Avenue, Northwest, Washington, D. C. The petitioner 
and his wife remained in these premises until the latter 
part of 1953, when they moved to 3520—39th Street, North¬ 
west, Washington, D. C. 

(4) The petitioner endeavored to get a Ford automobile 
of the type suitable to him in Hartford, Connecticut, and 
failing to do so he finally purchased one in Washington 
on August 24, 1951, and immediately drove it to Hartford 
where it remained until the petitioner’s wife came to Wash¬ 
ington in September of 1952. The automobile was regis¬ 
tered in Connecticut and a sales tax was paid to that state 
in connection with the automobile here involved. 

(5) Upon the expiration of the license granted by the 
State of Connecticut, that is to say, on March 2, 1953, the 
petitioner applied to the District of Columbia for a certifi¬ 
cate of title. Such certificate was issued upon the payment 
by the petitioner of an excise tax in the amount of $22.50. 

This proceeding was filed on April 15, 1953. 

Opinion 

. Section 6(j) of the District of Columbia Traffic Act of 
1925, as amended, provided that upon the issuance of a cer- 
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tificate of title by the Traffic Officials of the District of Co¬ 
lumbia an excise tax of 2 per centum of the value of the 
automobile was assessable, but further provided that the 
tax shall not be imposed in relation to: 

“ (2) Motor vehicles and trailers purchased or ac¬ 
quired by non-residents prior to coming into the 
District of Columbia and establishing or maintain¬ 
ing residence in the District.” 

; 

Since it is clear that the petitioner did acquire the automo¬ 
bile herein involved prior to coming into the District of Co¬ 
lumbia and establishing residence herein, it follows 

7 that an excise tax in the amount of $22.50 assessed 
upon the issuance of a certificate of title to the auto¬ 
mobile owned by the petitioner described as a Ford—1951, 
Model Bl, Motor No. HICS 145752, Body Type, Custom 
Tudor, Black, Ford Motor Code No. 70 BAD 20H5514, was 
erroneously assessed and collected from the petitioner and 
that petitioner is entitled to a refund of $22.50, with interest 
at the rate of 4 per centum per annum from March 2,1953, 
to the date of payment of such refund. 

Decision will be entered for the petitioner. 

/s/ Jo V. Morgan 
Jo. V. Morgan 
Judge 

• • • * • • 

8 DECISION 

j 

This proceeding came on to be heard upon the petitioner 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is by 
the Court this 27th day of January, 1954, 
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ADJUDGED AND DETERMINED, that an excise tax 
in the amount of $22.50 assessed upon the issuance of a 
certificate of title to an automobile owned by the petitioner 
described as a Ford—1951, Model Bl, Motor No. HICS 
145752, Body Type, Custom Tudor, Black, Ford Motor Code 
No. 70 BAD 20H5514, was erroneously assessed and col¬ 
lected from the petitioner and that the petitioner is en¬ 
titled to a refund of $22.50, with interest at the rate of 4 
per centum per annum from March 2, 1953, to the date of 
payment of such refund. 

• ••••• 



